IN THE DISTRICT COURT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)




Plaintiff,

)







)

vs.





)




)



)




Defendant.

)
Case No. 

MOTION TO DISMISS COUNT (1) One: Possession of Firearm AFCF
WITH SUPPORTING BRIEF OF AUTHORITIES IN SUPPORT

That the State has notice of this motion in sufficient time in advance of the hearing to test the alleged firearm to see if it was in fact capable of discharging a lethal projectile.  By case law, for the defendant to be guilty of possession of a firearm AFCF,  the State must prove that the firearm was capable of discharging a lethal projectile.  


Comes now the Defendant above, by and through his attorney of record, Glen R. Graham, and does hereby move this court to dismiss count one: possession of a firearm after former conviction of a felony upon the grounds that the alleged “firearm” in this matter was not capable of discharging a lethal projectile at the time of the defendant’s alleged possession of the same.  That pursuant to the case and statutory law cited herein that if the “firearm” is not capable of discharging a projectile which may be reasonably calculated to cause lethal injury then the same is not an offense in violation of the respective state statute under which this defendant is charged, 21 O.S. § 1289.   

In, Nelson v State, 1984 OK 86, 687 P2d 744, which case has never been over-ruled, the Oklahoma Court of Criminal Appeals stated: “The defendant contends that an element of the offense, carrying a firearm(AFCF), is the capability of the weapon to discharge a lethal projectile We agree. This Court has held implicitly, if not expressly, that "Pistol" as used in the statute, means any firearm capable of discharging a projectile, . . . and, as such, this becomes an element of the offense, Carrying a Firearm.

As a brief of authorities in support of the same the defendant informs the court of the following:


At the time of the defendant’s arrest in this matter the alleged “firearm” was not capable of firing a lethal projectile.  The thing may have been missing a firing pen and was in pretty bad shape would not have been capable of discharging a lethal projectile.

The specific statutory definition of firearm - pistol is located in Title 21 O.S.        §1289.2 which states:

Pistols as used in the Oklahoma Firearms Act of 1971, Sections 1289.1 through 1289.17 of this title, shall mean any firearm capable of discharging a projectile composed of any material which may reasonably be expected to be able to cause lethal injury, with a barrel or barrels less than sixteen (16) inches in length, and using either gunpowder, gas or any means of rocket propulsion, but not to include flare guns, underwater fishing guns or blank pistols. 

By case law, for the defendant to be guilty of possession of a firearm AFCF the State must prove that the firearm was capable of discharging a lethal projectile.


In, Nelson v State, 1984 OK 86, 687 P2d 744, which case has never been over-ruled, the Oklahoma Court of Criminal Appeals stated: 

The defendant contends that an element of the offense, carrying a firearm(AFCF), is the capability of the weapon to discharge a lethal projectile. We agree. This Court has held implicitly, if not expressly, that "Pistol" as used in the statute, means any firearm capable of discharging a projectile, . . . and, as such, this becomes an element of the offense, Carrying a Firearm. Thompson v. State, 488 P.2d 944, 947 (Okl.Cr. 1971), reversed in part on other grounds; Dolph v. State, 520 P.2d 378, 380 (Okl.Cr. 1974); Dilworth v. State, 611 P.2d 256 (Okl.Cr. 1980); Prock v. State, 542 P.2d 522 (Okl.Cr. 1975). However, we find there was sufficient evidence to show the gun was capable of firing a lethal projectile. See Jennings v. State, 643 P.2d 643 (Okl.Cr. 1982).


Furthermore, see, Thompson v. State, 488 P.2d 944, 948 (Okla.Crim.App. 1971) which held that “This Section [21 O.S. §1283] prohibits the carrying of any pistol, imitation or homemade pistol….or any other dangerous or deadly firearm.  It is a restriction on carrying firearms and not so broad as to encompass all weapons……. “We, therefore hold that an air gun as the Daisy CO2 Air Compression Pistol herein, is not a firearm; and does not come within the meaning of 21 O.S. §1283, which prohibits felons from carrying firearms.”


Additionally, in Williams v. State, 565 P.2d 46, 49 (Okla.Crim.App. 1977), the court held “….it was not the intent of the legislature in enacting the statute, to convict one who has no guilty intent or knowledge, and that the term ‘willfully’ as used in the information and the term ‘knowingly’ are necessary parts of the statute language and should be explained in the jury instructions.”   “We further hold that where there is evidence of lack of knowledge, however slight, and the defendant relies on it as his defense, an instruction covering same must be given to the jury where properly requested by the defendant.”

Some courts have held that the element of operability was not proven where the convicted felon's gun was too rusty to fire at the time of his arrest. Williams' conviction for possessing the firearm was reversed.  See, Williams v. Commonwealth, 33 Va. App. 796, 537 S.E.2d 21 (2000). 

A conviction was reversed in Kindred's case, wherein the firearm was an inoperable World War I vintage German machine gun. It could not rapid-fire as a machine gun or even fire a single shot. It had no ammunition, no bolt or firing pin, because the entire breech block was missing, and it had no spring assembly. Because the belt to feed ammunition was missing, the gun could not have been fired as a machine gun even if it were otherwise operable to fire single shots. These belts are not commonly available. An expert for the government testified that although the gun could not fire, it was possible to restore the gun to firing condition. U.S. v. Kindred, 931 F.2d 609 (9th Cir. 1991) 

In State v. Baldwin, 34 N.C. App. 307, 237 S.E.2d 881 (1977), the defendant also was charged with possession of a firearm by a felon in violation of G.S. § 14-415.1, id. at 308, 237 S.E.2d at 881. Arguing the State was required to prove the weapon was operable in order to sustain a conviction under the statute, id., the defendant cited cases from other jurisdictions construing similar statutes as intimating that “guns incapable of being fired were not 'firearms' within the meaning of th[os]e statutes,” id. at 309, 237 S.E.2d at 882 (citing Commonwealth v. Layton, 307 A.2d 843, 844 (Pa. 1973) (statute “obviously intended to cover only objects which could cause violence by firing a shot”)).   See, also, in accord, State v. Jackson, 139 NC App721 (99-393) (2000).


In Staples v. United States, 511 U.S. 600 (1994), the Supreme Court held that 

a conviction for possession of an unregistered firearm under 26 U.S.C. §5861(d), based on defendant’s possession of a machine gun, required that the government prove that defendant knew of the features of his gun that brought it within the act.  There are guns which appear unique and may be easily mistaken for replicas, antiques, black powder guns, life-like pellet (air) guns, or toys. See Shotgun News and Gun List for the wide availability of non-guns.  Widely available movie replicas are usually constructed from real surplus parts but substitute a “dummy receiver” for the original. It is metal, appears genuine, and may include moving parts, but it will not fire a lethal projectile.

The plain dictionary meaning of "firearm" is: "A weapon that expels a projectile (such as a bullet or pellets) by the combustion of gunpowder or other explosive." Black's Law Dictionary 648 (7th ed. 1999). 

The Federal Firearms Act.   Title 26 U.S.C. §5845, contains an exception to the definition of firearm which is as follows:

“(h) Unserviceable firearm.  The term “unserviceable firearm” means a firearm which is incapable of discharging a shot by means of an explosive and incapable of being readily restored to a firing condition.” 


Wherefore, Defendant prays that the court grant this motion and dismiss count two of the information alleging possession of a firearm AFCF.






Respectfully submitted,






Glen R. Graham OBA 12110






Attorney for Defendant






1612 S Cincinnati Ave






Tulsa, OK 74119  Phone: (918) 583-4621

VERIFICATION

STATE OF OKLAHOMA
)

COUNTY OF


)
ss.


The undersigned upon oath duly sworn do hereby state that I have read the above and foregoing motion (motion to quash the arrest and to suppress evidence) and the matters stated therein are true and correct to the best of my  information.







_______________________________








GLEN R. GRAHAM

Subscribed and sworn to before the undersigned notary public on the ____ day of ________________, 200___.

My commission expires:


________________________________








Notary Public

Certificate of Service

This is to certify that the undersigned hand delivered a true and correct copy of the above and foregoing motion to the Tulsa County District Attorney, 9th Floor, 500 S. Denver, Tulsa, OK, on the same day it was filed with the Tulsa County Criminal Court Clerk.

By:_________________________


Glen R. Graham
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