IN THE DISTRICT COURT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA

STATE OF OKLAHOMA,


)




Plaintiff,

)







)

vs.





)







)





Defendant.

)
Case No.  

APPLICATION TO DETERMINE COMPETENCY

Comes now the attorney for the defendant,  Glen R. Graham, Attorney at law, and does hereby apply to this court for an order appointing a mental health professional to perform a mental competency examination upon the defendant herein.


A preliminary hearing is a critical stage in a criminal case and when an issue of competency arises, it is mandatory that the defense counsel file an appropriate motion to determine the competency of the defendant in order to preserve the record and protect the rights of the accused.


That pursuant to 22 O.S. Section 1175.1, et seq., “competency” is defined as meaning the present ability of the person arrested for or charged with a crime to understand  the nature of the charges and proceeding brought against him or her and to effectively and rationally assist in his or her defense.


That pursuant to 22 O.S. Section 1175.1, et seq., “incompetency” is defined as meaning the present inability of a person arrested for or charged with a crime to understand the nature of the charges and proceeding brought against him or her and to effectively and rationally assist in his or her defense.


That said statute provides that any criminal proceedings against a person whose competency is in question shall be suspended pending the determination of the competency of the person.


That the statute provides under 22 O.S. Section 1175.3 (E) that the qualified forensic examiner shall receive instructions that they shall examine the patient to determine:


1.  If the person is able to appreciate the nature of the charges made against such person?


2.  If the person is able to consult with the lawyer and rationally assist in the preparation of the defense of such person?


3.  If the person is unable to appreciate the nature of the charges or to consult and rationally assist in the preparation of the defense, whether the person can attain competency within a reasonable period of time as defined in Section 1175.1 of this title if provided with a course of treatment, therapy or training?


4.  If the person is a person requiring treatment as defined by section 1-103 of title 43A of the Oklahoma Statutes?


5.  If the person is incompetent because the person is mentally retarded as defined in section 1408 of Title 10 of the Oklahoma Statutes?


6.  If the answers to question 4 and 5 are no, why the defendant is incompetent; and,


7.  If the person were released, whether such person would presently be dangerous as defined in section 1175.1 of this title (Title 22)?


Title 22 O.S. Section 1175.4 provides that a post-competency hearing shall be held within 30 days after the examination is made as required and the court shall determine by a preponderance of the evidence if the person is competent and shall consider all reports by qualified forensic examiner(s).


Factual and legal circumstances:  Defendant has a history of mental illness and has been determined to be mentally ill by the social security administration and is currently bi-polar, depressed, schizophrenic and unable to adequately communicate with counsel in this matter.  That in this matter this attorney has interviewed the defendant and has determined that competency is in issue in this case and that the defendant appears to suffer from severe mental problems which would cause competency to be in issue.   Defendant’s whole mental and social context raise serious concerns about his mental competency and his ability to understand the nature of the charges and rationally assist in his defense.  Defendant’s current mental problems interfere with his ability to communicate or provide a rational defense to the charges against him.  Defendant requires the assistance of a professional to determine his competency in this matter and to make a diagnosis.  Attorney has conveyed the recommendation to the defendant but the defendant is unable to adequately communicate or understand the recommendation or to rationally discuss the facts or any legal issues.  Specifically, defendant appears severely mentally ill and is unable to adequately communicate with his attorney.

 
Wherefore, Counsel for defendant  requests that the court appoint a qualified forensic mental health examiner to perform a competency examination of the defendant.







Respectfully submitted,







Glen R. Graham OBA 12110







Attorney for Defendant







1612 S. Cincinnati Ave.







Tulsa, OK 74119  (918) 583-4621

Certificate of Service


I, Glen R. Graham, personally hand delivered a true and correct copy of this instrument to both the Assistant District Attorney of Tulsa County, and to the Defendant, at the David Moss Jail, 300 N. Denver Ave., Tulsa, OK, or in open court on this ___ day of _______, ________, or by hand delivery of a copy to him in person at the Tulsa City-County Jail and by delivering a copy to his family at:







By:________________________________








GLEN R. GRAHAM
1

